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tence, will see that justice is done and oppression prevented. It 
is rather difficult to see why, under this view, an indictment for 
the offense as a whole, alleging the articles to be the property of 
various persons, is not bad for duplicity. 

H . W. W. 



Easements — Right of Way — Alteration of User — In- 
crease OF Burden — Easements, being rights in and over the 
lands of others, are distinguished from corporeal hereditaments 
primarily in the restrictive uses to which they may be put. In 
this connection, there arises one of the many vexing problems in 
the law of real property. It is, when the user of a right of way 
has once been acquired, to what extent, if any, may it be altered. 
The latest decision on the subject, at least in the English courts, 
is White v. Grand Hotel, Limited. 1 In that case, a right of way 
for general purposes was granted by express agreement, although 
not in writing. At the time of the grant, the dominant tenement 
consisted of a private dwelling-house and garden and the way 
was used as a means of access to the road. Subsequently, the cottage 
and garden were purchased by an adjoining hotel, which turned 
the building into a garage and used the right of way for the auto- 
mobile entrance. The plaintiff claimed that the passing of so 
many automobiles unduly increased the burden on the servient 
tenement. But the court decided that the generality of the grant 
admitted of this altered user. 

The construction and extent of the user of a right of way de- 
pend largely upon the method of creation of the easement. It 
may arise by prescription or by express grant. The user growing 
out of prescription is strictissimi juris, i. e., it is to be confined to 
those users only which gave rise to the prescriptive right. 3 As 
James, L. J., puts it, in Wimbledon Conservators v. Dixon, 3 "no 
such change in the character of a dominant tenement could be 
made as would increase the burden on the servient tenement. 
. . . The way ought to be used only for the purposes for which 
it was used when the land was in a state in which it was formerly." 

When the right of way exists by virtue of an express grant, 
the words of the grant must determine the extent of the user; 4 
but if the grant is in any way ambiguous, the familiar principle 
applies that a grant shall be construed most strongly against the 
grantor. 6 If the grant is general, then it seems the user is un- 
restricted as to quality or quantity so long as its substance is not 
changed. 6 Our principal case falls under this head. 

>L. R. (1913) 1 Ch. 113. 

2 Ballard v. Dyson, 1 Taunt. 279 (Eng., 1808); Wimbledon Conservator v. 
Dixon, 45 L. J. Ch. 353 (Eng., 1875); Bradburn v. Morris, 3 Ch. Div. 812 (Eng., 
1876); Atwater v. Bodfish, 77 Mass. 150 (1858). 

'45 L.J. Ch. 353 (Eng., 1875). 

4 Washburn v. Copeland, 116 Mass. 233 (1874); Taylor v. Hampton, 4 
McCord 96 (So. Car., 1827); Williams v. James, L. R. 2 C. P. 577 (Eng., 1867). 

6 Gonson v. Healy, 100 Pa. 42 (1881). 

6 United Land Co. v. Great Eastern Ry. Co., L. R. 10 Ch. 586 (Eng., 1875). 
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The leading case on the grant of easements is Allen v. Gomme. 1 
A right of way was there granted "to the space or opening under 
the said loft now used as a woodhouse. " It was held that the 
words "now used as a woodhouse" merely fixed the locality of the 
dominant tenement, but did not admit of the alteration of the loft 
and woodhouse into a cottage. Lord Denman said: "The de- 
fendant is confined to the use of the way to a place which should 
be in the same predicament as it was at the time of the making 
of the deed." The law as here laid down was later thought by 
Parke, B., in Henning v. Burnet* to be too strict. He said: "If a 
general right of way is given to a cottage, the right is not altered 
by reason of the cottage being altered." Finch v. Ry. Co.* seems 
to express the present settled law in England in these words: 
"Where there is an express grant of a private right of way to a 
particular place, to the unrestricted use of which the grantee of 
the right of way is entitled, the grant is not to be restricted to 
access to the land for the purposes for which access would be re- 
quired at the time of the grant. " Some of the late English cases 10 
seem to throw a doubt on this principle and to revert to the doc- 
trine of Allen v. Gomme, but the distinguishing feature of these 
cases is that they are decided under the restrictive provisions of 
various Railroad Acts. 

In America, the user to which a right of way could be put 
has always been liberally construed. In Tallon v. Hoboken, 11 the 
easement was granted to operate a steam railroad. The court 
decided that an electric railway could be operated under this. 
Gummere, J.,: "It is settled law that the owner of an easement 
in the land of another is not bound to use it in the particular man- 
ner prescribed by the instrument which creates it. He may use 
it in a different manner if he so desires, provided he does not, in 
doing so, increase the servitude nor change it, to the injury of the 
owner of the servient tenement." In another very recent case 12 
it was said: "The grant was one defined in general terms and with- 
out express limitation. Such a grant is to be construed ,as broad 
-enough to include any reasonable use to which the land may be 
devoted. " 

J. F. N. 



Legal Ethics — Questions and Answers — We publish here- 
with three more of the questions answered by the New York 
County Lawyers' Association Committee on Professional Ethics: 

7 ii Ad. & El. 758 (Eng., 1840). 

8 8 Ex. 187 (Eng., 1852). 

9 L. R. 5 Ex. D. 254 (Eng., 1879). 

10 Great Western Ry. Co. v. Talbot, L. R. (1902) 2 Ch. 759; Taff Vale 
Railway Co. v. Gordon Canning, L. R. (1909) 2 Ch. 48: Reg. v. Brown, L. R. 
2 Q, B. 630 (1867). 

11 Tallon v. Hoboken, 60 N. J. L. 212 (1897). 

12 Peck v. Mackowsky, 85 Conn. 190 (1912). Also see Randall v. Grant, 
210 Mass. 302 (1911); Arnold v. Fee, 148 N. Y. 214 (1895). 



